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IN THE UNITED STATES COURT OF APPEALS 


PORSTHE NETH CIRCULT 


JACK C. LAMBERT, 
Petitioner and Appellant, 
vs. No. 22063 
LAWRENCE E. WILSON, Warden, 
Cali tormiia State Prison, 
Same qQuentin, California, et als, 


Respondents and Appellees. 
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APPELLEES' BRIEF 
JU TS OR EOn 
iie 7umgesduction of thes United ovates District 
Court for the Northern District of California to entertain 
appellant's application for a writ of habeas corpus was con- 
ferred by Title 28, United States Code section 2241. The 
jurisdiction of this Court is conferred by Title 28, United 
States Code section 2253. Proceedings in forma pauperis are 
authorized by Title 28, United States Code section 1915. 
STATEMENT OF THE CASE 
A. Proceedings in the State Courts 
On September 4, 1962, appellant, a prisoner at San 
Quentin State Prison was convicted in the Superior Court of 
Los Angeles County of first degree murder (California Penal 


7 
Code section 187) and sentenced to life imprisonment (1RT 46). 


1. "1RT" refers to Volume One of the Transcript of 
Record on Appeal. 
A. 


Appellant failed to perfect a timely appeal from the judgment 
of conviction and has not sought relief therefrom under 31(a) 
of the California Rules of Court. 

An application for writ of habeas corpus to the 
California Supreme Court was denied on December 20, 1965. 

B. Proceediyesming tregtederal sCourts 

Appellant filed a petition in forma pauperis for 
a writ of habeas corpus (No. 44855) in the District Court 
on March 7, 1966; and an order to show cause was issued on 
April 14 (1RT 1, 32). An evidentiary hearing was held 
before Judge Wollenberg on March 3, eee Dietencuwere 
filed by all parties (1RT 80, 96). On June 8, 1967, the 
order to show cause was discharged and the petition was 
dismissed (1RT 106-109). Orders were rendered on July 7 
denying appellant's motion for a rehearing and granting his 
application for certificate of probable cause and for leave 
to appeal in forma pauperis (1RT 113-115). Appellant filed 
pmiecice efsappeal to this Court on July 20 (1RT 116). 

APPELLANT'S CONTENTIONS 

1. Appellant was denied his Fifth, Sixth and 
Fourteenth Amendment rights to due process, to the effective 
assistance of counsel and to present witnesses in his own 
wenalft . 

2. "2RT" refers to Volume Two of the Transcript of 

Record on Appeal, which contains the Reporter's Transcript 


of the proceedings at the hearing on March 3, 1967, on the 
Onder to show cause. 


Ceeeola Seounsel s falluresto, investigate 
theomeuehiy Ghe facts of the case resulted in the presentation 
of a defense which was so unreasonable, as compared to other 
defenses available, that appellant was denied the effective 
adsevscance Of counsel . 

by Appeddant  waswdended due process in his 
Pient suommmescnt wlenecsses iuenucmown benalf in that, as a 
consequence of his lack of participation in and consent to 
the defensive theory of intoxication, an essential defense 
was eliminated from the case. 
2. There is no basis upon which to disqualify 
appellanve from relier in federal habeas cerpus. 

a. The deliberate by-pass rule cannot apply 
inmeenws case Go bar appellant's ellaim for relier in that he 
was denied the assistance of counsel in perfecting an appeal. 

De Appe Mlatin seablered =ieroper Use OL 
available state procedures, as the consequence of not being 
provided with the assistance of counsel, cannot operate to 
bar him from relief in federal habeas corpus. 

SUMMARY OF APPELLEES' ARGUMENT 
I. Appellant has not exhausted available state 
PemeaLes . 
II. Appellant did not have a constitutional right 
to be represented by counsel between conviction and appeal. 
iii. “Appellant received effective assistance of 


counsel. 


IV. Appellant had no constitutional right to consent 
Damani, OF paeurcipace im une Cholce Of derecnses to be presented 
ac uridal. 

ARGUMENT 
Ji 


APPELLANT HAS NOT EXHAUSTED AVAILABLE 
STATE REMEDIES. 


WinOleIO Wheley Clee eras Oi ely Wve Neill Ss Siamese ehh 
(1963), in determining whether a petitioner is precluded from 
relief on the grounds of waiver, the issues become (1) whether 
the State of California has provided petitioner with an orderly 
remedy by which to vindicate his asserted constitutional right, 
and (2) whether petitioner made a considered choice to abandon 
the privilege of seeking to vindicate that Federal right in 
the State courts. Fay v. Noia, supra at 439; Gladden v. 
Giles 337 F.2d 575, 5/9 (9th Cin, 1964). 

The California law is well settled that the writ of 
habeas corpus cannot substitute for an appeal. In re Lessard, 
@2Cal.2d 497, 503 (1965); In re Waltreus, 62 Cal.2d 218, 225 
ONgiGS): In re@Miitenel, 56 Caly.2d 667, 671 (1961). A similar 
mule is applicable in Federal proceedings, see Dodd v. United 
Seatmes, 321 F.2d¢ 240, 243 (9th Cir. 1963). As pointed out in 
Mownsend vy. Sain, 372 U.S. 293, 317 (1963): 

"The standard of inexcusable default set down 

in Fay v. Nola .. . does not sanction needless 
piecemeal presentation of constitutional claims 
in the form of deliberate by-passing of state 


procedures." 


Wader California law to effect a timely appeal, 
notice of appeal should have been filed within ten days fol- 
leminewrendittonw@of phem@judement. Rules 31, California Rules 
OMmecCoure. Judpmiente of conviction was rendered against peti- 
tioner on September 4, 1962. Appointed counsel Littlefield 
testified that, probably on the day of the conviction, he had 
discussed the subject of appeal with appellant and told him 
that the public defender's office ". . . would not take an 
appeal in the case and advised him that the notice of appeal 
would have to be filed within 10 days after the date of the 
sentence." (2RT 159:25-160:3). This discussion took place 
in the detention room next to the courtroom (2RT 160-161, 196, 
197). The public defender's office was authorized to take 
appeals only in cases where it was felt that there was some 
substantial question of law or other reason that an appeal 
should be taken; not, as here, where there was merely a 
question of fact or credibility of witnesses (2RT 193-195). 

PopeciaMant denie@ that Uirtlefieldwiad asdvised him 
that he had a right to appeal, which, he testified, was the 
reason he failed to file a timely notice of appeal. After 
discussing his case with his fellow inmates at Chino, who 
advised him regarding the procedure for taking an appeal, 
he allegedly wrote letters to both Littlefield and Judge 
Pavsom;, the Presidings Judge ofethe Superior sCourt . ellowever, 
the prison records show that on October 4, 1962, a letter 
was sent only to the Superior Court (2RT 37-40). 

iii tile tileikd testiGied eoem he Had seen the letter 
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to Judge Dawson, which stated that he had never advised 
appellant of his right to appeal. Littlefield remembered 
that he had in fact so advised appellant and, as a result, 
continued to remember it at the time of the evidentiary hear- 
ing (2RT 160). On October 14, 1965, petitioner attempted to 
file a notice of appeal with the Clerk of the Los Angeles 
County Superior Court; but the Clerk refused to file the 

late appeal and explained the proper procedure to be taken 
womeifeet Mate filing under CalMiforniawRule ver Court® 31(4) 
C2RiUeas):. 

Doubtless, upon further discussion of his case with 
other prisoners, it was pointed out to appellant that he was 
fortunate indeed to have received only a life imprisonment 
sentence under the first degree murder conviction; and that, 
under the California law at that time, if retried, there was 
a real possibility that he might receive the death penalty 
(2RT 161, 194). For a case which did not present strong 
grounds for appeal, this would surely have provided good 
reason for a decision to deliberately by-pass this state 
remedy of appeal. And, even before appellant wrote the 
letter to Judge Dawson, the 10 day period within which to 
file notice of appeal had expired. 

Relief under Rule 31(a) was a remedy available at 
the time appellant's application for relief was filed in the 
District Court and remains available at this time. Three 
years after his conviction, the court clerk explained to 
appellant how to effect a late filing of an appeal. Appellant 

on 


did not file notice of appeal and he has not attempted at 
any time to so perfect an appeal from that judgment by seek- 
pgeroliet im vie Califomtra courts from his "failure to file 
a timely notice of appeal. Under Rule 3l(a) of the California 
Rules of Court persons seeking to reinstate their right to 
appeal may file affidavits with the court explaining their 
failure to file a timely notice of appeal. The California 
Supreme Court has shown liberality in interpreting this rule 
Somas vomerant relief Mn a numbermot casesmwhere good cause 
has been shown. See People v. Davis, 62 Cal.2d 806 (1965). 
Mhe deetrime of Fayev. Nola is comsistenty withethe 
helding thatvappellant's failure te pursue California 
proeeca@ures cto seek relief from his failure to file a timely 
notice of appeal constitutes a failure to exhaust available 
State remedies. See Holley v. Cheuvront, 351 F.2d 615 (9th 
Cir. 1965); Gravette v. Maxwell, 340 F.2d 95 (6th Cir. 1965). 
As specifically provided in Title 28 United States 
Code section 2254, "An applicant shall not be deemed to have 
exiausted the remedies avallable in the courts of the State, 
within the meaning of this section, if he has the right under 
the law of the State to raise, by any available procedure, 
the question presented." Therefore, until appellant seeks 
relief from his failure to file a timely notice of appeal 
pursuant to Rule 3l1(a) or otherwise demonstrates that such 
relief is not available to him, he has not exhausted State 
remedies that were available at the time his petition was 
filed and remain available at this time. 
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We™'sUbmicC' thay the finding of the District Court 
Mie wap pe lang 1a torecroesed from the relief he seeks because 
of his failure to exhaust available state remedies is correct 
Cie 10S). 

TI 
APPELLANT DID NOT HAVE A CONSTITUTIONAL 
RIGHT TO BE REPRESENTED BY COUNSEL BETWEEN 
CONVICTION AND APPEAL. 

Appellant contends that failure to provide him 
with counsel during the interim between imposition of 
sentence and the filing of an appeal was a deprivation of 
Nisweenstmeurional right to counsel. We submit that appel— 
lant is foreclosed from raising this argument for the first 
time on appeal. 

Moreover, neither the federal nor the California 
Courts have held that the advice of counsel at that stage 
of the proceedings is a constitutionally protected right; 
in fact, the California courts have actually ruled that it 
is not and have set forth persuasive reasoning for their 
views. In People v. Riser, 47 Cal.2d 594, 596, 305 P.2d 
18 (1956), the court pointed out that the state has no duty 
to see that every convicted prisoner perfects an appeal, nor 
is it responsible should the publite defender fail vo act. 
Awad in GnreSGonsauves, 48 Calv2d 638595645), 321 P.2a 483 
(1957) Witewes Heted that the courts of Californiaware alert 
to protect the right of an imprisoned defendant, acting in 
propria persona, to appeal from a judgment of conviction of 
crime where he diligently attempts to timely initiate and 

o. 


prosecute such an appeal. See also Joseph v. Klinger, 378 
Hild 300M Gh) Cir 1967 )« 

In the Gonsalves case, the court relieved the 
appellant from default in preparation of the record because 
it was clear that he had taken every step he could possibly 
take to perfect his appeal and done all that he could in 
compliance with jail rules to institute an appeal. That 
Situdmlenmmis clearly distinguishable feom the one at hand 
where there is evidence that appellant was timely advised 
by counsel of the procedure for perfecting an appeal. 
Counsel made it clear that he could not represent appellant 
on appeal or file the appeal for him. Appellant did not 
file an appeal within the 10 day limit after imposition of 
sentence. When, three years later, he did attempt to send 
a notice of appeal to the Superior Court Clerk, he received 
notice of the procedure to be followed in effecting a late 
appeal (RT 40-41); yet, appellant has never attempted to 
pursue this remedy. 

In point is People v. Hatten, 64 Cal.2d 224, 228, 
49 Cal.Rptr. 373 (1966), where it was recently held that: 

"Thus, the question presented is whether a 

defendant ss entitled to reliefiuwhere the record 
shows no promise or request to appeal, but does 
show he was ignorant of his appeal rights during 
the critical 10-day period, and as a result 
failed to request the attorney to take an 
appeal. Strong arguments of policy can be made 
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im=support of such a right. An indigent 
defendant is entitled to counsel at trial, 

if he so desires. (Gideon v. Wainwright, 372 
Mies sooo Moore lcs) os Ct.3702, 9 L-Ed.2d 790]: 
Johnson v. Zerbst, 304 U.S. 458, 465, [58 S. 
Gt. Wolo, 82 L.Ed. 1461).) Likewise, an 
indigent is entitled to counsel on appeal. 
(Doulas  vomcalifornia, 372 U.S. 353, 183 
Sct. clue 9 L.Ed.2ed 8117.) it can be 

argued that an indigent should be entitled 

to advice of counsel during the period after 
sentence and before the notice of appeal must 
Ins Wal dbec a lair jevsalightsie ileal; relies | lene elot= 
federalmcourts. Nave as yeumaclad thar in Che 
absence of a request, the defendant must be 
edvisemwe either by the court or trial counsel 
ODuhis right to appeal, er of his other rights 
Pomceview, directly or collaterally. the trial 
proceedings. Certainly, in the absence of 

Seo lecig, lnle imeecl atone Joe allqienowiercl (one Jeulis! igi eiche 
Compe Lille Tor cOram NObms Or uhabecas corns , 
or of his right to certiorari to the United 
States Supreme Court. The right now claimed 
is comparable to those rights. If the rule is 
to be extended it should be extended by rule 
or by statute, and not by judicial decision." 
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APPELLANT RECEIVED EFFECTIVE ASSISTANCE 
OF COUNSEL. 


At the evidentiary hearing held in the United 
Sedes lastrict Court tor the Northern District of California 
before Judge Wollenberg on March 3, 1967, the following evi- 
dence was disclosed: 

leer IL Sef SWekgalil ‘elie tele oie iole Invechea tales Wi lolie 
Francis Littlefield had been employed in the Los Angeles 
Pubic Vememacr s Office. Pr#er to joining that office, he 
Hacdeetizased in criminal defense work while in private practice 
(2RT 142). In the Public Defender's Office, murder cases 
were assigned to the more experienced attorneys; and, at 
the time Littlefield was assigned to defend appellant, he 
was among the most experienced lawyers in his office, having 
attained the top pay grade (2RT 142-143). He entered the 
case in June, 1962, and saw appellant between three and 
twenty times, during which times all issues were covered 
(2am a42, 145, 147, 162). 

At his attorney's request, appellant wrote out 
three statements describing the background situation and 
all of the details of the murder (2RT 68-69, 146, 13). 
Littlefield had also seen a copy of the confession (2RT 
176, 197). Upon his arrest, the police found two or three 
liquor bottles in the car (2RT 132, 134) and an open bottle 
of whiskey fell from appellant's inside coat pocket (2RT 56- 
57, 124). It had been evident to the police that he had 
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been drinking; and he told them that he had had two or three 
drinks prior to going to the real estate office where he 
killed his wife (2RT 129, 135-137). He also told his attorney 
that he had been drinking at the time of the murder (2RT 77, 
7, 81, 187). Appellant testified that he had had a life- 
long history of an acute alcoholic problem (2RT 15, 20, 29, 
Ome lod). 

Littlefield considered calling various witnesses, 
but rejected them for the following reasons. Appellant had 
asked that Littlefield call his stepdaughter Nancy, but ad- 
vised it might be wiser to speak to her later after the 
shock of the murder had faded (2RT 169-170). The attorney 
did in fact speak with Nancy during the trial (2RT 84), but 
decided not to call her as a witness because he did not feel 
that she had had sufficient contact with appellant to be 
able to testify as to his state of sobriety on the day of 
the murder. Moreover, appellant had asserted that his wife 
had been having an affair, but his father and brother indi- 
cated that it wasn't true; and Littlefield did not want to 
introduce any evidence which might supply a motive for appel- 
lant to have committed the crime (2RT 174-175, 159). Similarly, 
he decided not to call character witnesses since the statements 
given by appellant indicated that he had made previous threats 
on the victim's life; and Littlefield was afraid that if she 
had communicated these threats to some other persons it might 
be introduced in evidence against appellant. Littlefield also 
feared that reputation evidence might work to appellant's 
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detriment by causing the jury to feel that he had spent most 
of his time drinking, rather than working, while his wife 
had to support the family (2RT 155-156). 

On May 11, 1962, appellant had been examined by two 
psychiatrists whose reports indicated that he was sane (2RT 
S35 157-1587 178). In addition, Littlefield also learned 
idee prior to the murder, appellant nad once seen avpsycholo-— 
gist named Mr. Zweig and then failed to keep further appoint- 
ments (2RT 156-157, 77). Zweig's diagnosis was that appellant 
had an inability to control his drinking problem and probably 
had a schizoid personality (2RT 23-24). Littlefield had 
spoken with one of the attorneys who had previously represented 
appellant, who advised that he didn't think that Zweig would be 
of any help (2RT 157, 171); and, as a result, Littlefield 
decided not to call Zweig as a witness. His other reason 
for not calling Zweig was (2RT 170:16-171:2): 

"First that Mr. Lambert had been examined 

by two psychiatrists shortly after this incident 
had taken place and generally, proper or not, 
the weight of the psychiatrist's testimony is 
generally held, their testimony is held in 
preaver esteem than the testimony of a 
psychologist. And also I felt that evidence 
that Mr. Lambert had made but one appearance 
before Dr. Zweig and then had cancelled or 
failed to make, keep any other appointments 

that he had made, at least that is what he 
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told me in his statement that he had done, 
would not help him so far as his appearance 
or image in front of the jury." 

It was the general policy of the Public Defender's 
Office for counsel not to interview witnesses as there was a 
staff of investigators for that purpose (2RT 191). Accord- 
imgly> Littlefield dictated a request outlining the points 
he wanted the investigators to check (RT 151). Since 
Littlefield wanted to negate the prosecution's theories of 
deliberation and premeditation and that appellant bought 
the gun on the afternoon of the murder solely for that 
purpose, he instructed the investigative staff to try to find 
evidence that appellant was interested in guns and, ona 
number of occasions over a period of time, had looked at them 
in the store where he eventually purchased one (2RT 152). 
Moreover, he attempted to find evidence that appellant had 
made purchases of liquor at two establishments on the day of 
the murder. The investigators spoke personally with appel- 
lant for this purpose (2RT 153-154). 

Upon learning the above information, it was 
Littlefield's judgment that the only defense that had any 
possibility of convincing the jury was the defense of 
intoxication. He explained this defensive theory (2RT 148:19- 
149:3, 196): 

"At the time that this took place Mr. Lambert 

was under the influence of alcohol so that he 
did not have the ability to deliberate and 
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premeditate, that hopefully was the fact that 
this incident took place between himself and 
his wife was a result of a sudden quarrel or 
heat of passion which would have reduced 

the crime to voluntary manslaughter or if not 
he was enough under the influence of alcohol 
so that it would remove the deliberation and 
premeditation part and make it a second degree 
rather than a first." 

Littlefield was aware at that time of the Wells- 
Gorshen rule in California which pertains to diminished 
responsibility or capacity, and stated (2RT 188:23-189:8): 

"A, My own feeling was that .. . what 

i was teyaing temdo throughout thesentimeetrial 
was to raise the issue of his diminished re- 
sponsibility because of his drinking. 

"Q. Because of alcohol? 

"hs YOse, SLY. 

"Q. I see. Were you familiar with 

that evidence of mental state, character dis- 
orders, various other kinds of information, 
would also have been relevant in the Wells- 
Gorshen Rule? 

lite “Yess sia." 

To justify relief on the ground of constitutionally 
inadequate representation of counsel, an extreme case must be 
disclosed. It must appear that counsel's lack of diligence 
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or competence reduced the trial to a "farce or sham". 

People v. Ibarra, 60 Cal.2d 460, 464, 34 Cal.Rptr. 863 (1963). 
The appellant has the burden, moreover, of establishing his 
allegation of inadequate representation not as a matter of 
Specularion, but ds avdemonstrable reality. People v. Réeves, 
Cea Teorey 75, SIMCaIMRpUINEo1 (1966). “Tits appellant 
ido fared to-do. 

To summarize, counsel discussed the facts of the 
case with appellant, who furnished lengthy written accounts 
of the circumstances. He directed his investigative staff 
to interview witnesses and check the facts. Moreover, he 
personally interviewed the family, who were not able to bear 
out ppellant's statements. He was aware of the existence of 
a psychologists' report and had seen the psychiatric reports, 
both of which said that appellant was sane. He was aware of 
the legal principles involved in the California Wells-Gorshen 
Rule. He had seen appellant's confession. He had been told 
by appellant of his long history of alcoholism and knew that 
the police had evidence of his drinking on the day of the 
murder. As a result of his knowledge of the facts and subse- 
quent investigation, as well as his knowledge of the appli- 
cable legal principles, he decided to use the defense of 
intoxication. He rejected other possible defenses such as 
diminished capacity as he felt it better strategy to avoid 
introducing evidence of premeditation. He felt also that 
it was not necessary to introduce evidence of appellant's 
mental state at the penalty phase of the trial inasmuch as 
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or competence reduced the trial to a "farce or sham". 

People v. barra, 60 Cal.2d 460, 464, 34 Cal.Rptr. 863 (1963). 
The appellant has the burden, moreover, of establishing his 
allegation of inadequate representation not as a matter of 
speculation, but as a demonstrable reality. People v. Reeves, 
64 Cal.2d 766, 775, 51 Cal.Rptr. 691 (1966). This appellant 
has failed to do. 

To summarize, counsel discussed the facts of the 
case with appellant, who furnished lengthy written accounts 
Oneview circumstances. He directed his Gnvestigative starr 
to interview witnesses and check the facts. Moreover, he 
personally interviewed the family, who were not able to bear 
out ppellant's statements. He was aware of the existence of 
a pevehnolesists “report and had seen the psychiatric reports , 
both of which said that appellant was sane. He was aware of 
the legal principles involved in the California Wells-Gorshen 
Rule. He had seen appellant's confession. He had been told 
by appellant of his long history of alcoholism and knew that 
the police had evidence of his drinking on the day of the 
murder. As a result of his knowledge of the facts and subse- 
quent investigation, as well as his knowledge of the appli- 
cable legal principles, he decided to use the defense of 
intoxication. He rejected other possible defenses such as 
diminished capacity as he felt it better strategy to avoid 
introducing evidence of premeditation. He felt also that 
it was not necessary to introduce evidence of appellant's 
mental state at the penalty phase of the trial inasmuch as 
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he knew the prosecution was not planning to seek the death 
penalty (2RT 192). 
The above evidence shows that trial counsel made 

a deliberate informed choice after undertaking the investi- 
gation and research essential to adequate trial presentation. 
After such investigation and research, trial counsel made 
reasonable decisions of tactics and strategy. There is no 
evidence that trial counsel failed to prepare, as alleged 
by appellant. This is not a case where the defense of 
diminished capacity was withheld in default of knowledge 
that reasonable inquiry would have produced and, hence, in 
default of any judgment at all so that the omission consti- 
tuted a total failure to present the cause of the accused 
in any fundamental respect and resulted in a denial of the 
fair trial contemplated by the due process clause. Rather, 
the only possible valid allegation might be made is that a 
possible defense of appellant was withheld through faulty 
judgment. Such an allegation would not violate the standards 
set forth in Brubaker v. Dickson, 310 F.2d 30, 37 (9th Cir. 
1962), where it was held: 

"Appellant was entitled to ‘effective aid in 

the preparation and trial of the case.' 

"This does not mean that trial counsel's 

every mistake in judgment, error in trial 

strategy, or misconception of law would de- 

prive an accused of a constitutional right. 

Due process does not require 'errorless 
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counsel, and not counsel judged ineffective by 
hindsight, but counsel reasonably likely to 
render and rendering reasonably effective 
assistance.' Determining whether the demands 
of due process were met in such a case as this 
requires a decision as to whether ‘upon the 
whole course of the proceedings,' and in all 
the attending circumstances, there was a 
denial of fundamental fairness; it is inevitably 
a question of judgment and degree." 
mee alsommimedo vewUnited States, 347eF2aelhe, 148 @thacir. 
1965). 

Appellant was accorded a defense which was supported 
by the evidence and reasonable in view of the information 
available to counsel; and the District Court correctly found 
that the record does not show that the standards set in 
Brubaker v. Dickson, supra, has been violated (1RT 109). 

IV 

APPELLANT HAD NO CONSTITUTIONAL RIGHT TO 

CONSENT TO AND/OR PARTICIPATE IN THE 

CHOICE OF DEFENSES TO BE PRESENTED AT 

TRIAL. 

When Littlefield was asked at the evidentiary 
hearing whether he discussed in his meetings with appellant 
possible defenses that might be available, he replied un- 
equivocably, "Yes, sir."; and he went on to say that it was 
decided that the defense would be that appellant had been 
under the influence of alcohol at the time of the murder 
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(2RT 147). But appellant's participation in or consent to 
the choice of defense was contradicted by appellant's testi- 
mony (2RT 14). Appellant now contends that such consent of 
and/or participation by the accused in the choice of a 
defense theory is constitutionally required by the due 
process clause and the right to present witnesses in his 

own behalf. 

The District Court held that in making the decision 
regarding the appropriate defense to be offered at the time 
of trial, an adequate background investigation into the facts 
and a competent knowledge of the law are required. It was 
found that appellant received the reasonably adequate profes- 
sional aid to which he was entitled (1RT 114). 

In United States v. Follette, 275 F.Supp. 416, 420 
(S.D. N.Y. 1967), the court observed that a client is rarely 
in a position to enable him to make a competent evaluation 
of the legal issues at trial. And People v. Adams, 249 Cal. 
Apumccdm s Ol5 09857 «Cal Rptr. 3899(1967), held that, 

"  . . an attorney has considerable discretion 

in the conduct, both tactically and substan- 

tively, of an accused's defense. [Citation.] 

This is true both as to the kind of defense 

presented and the decision of when and whether 

to object to behavior of the prosecution." 
(Emphasis added. ) 

In Rhay v. Browder, 342 F.2d 345, B48 (Stem Cir. 
1965), the court quoted from Powell v. State of Alabama, 
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CC (eUs peep ce—695 53 9SeCt. 55, 67, 77 iba. 158 (1932): 
1 ti Even the intelligent and 
educated layman has small and sometimes 
no skill in the science of law. If 
charged with crime, he is incapable, 
generally, of determining» for himself 
whether the indictment is good or bad. 
He is unfamiliar with the rules ofevi- 
dence. Left without the aid of counsel 
he may be put on trial without a proper 
charge, and convicted upon incompetent 


evidence or evidence irrelevant to the 


issue or otherwise inadmissible. He 


lacks both the skill and knowledge 
a@equately tosprepare Wis defense, 
eNeneenoush hey have a perfect sone. “He 


requires the guiding hand of counsel at 

every step in the proceedings against 

maim. Without it, though he be not 

guilty, he faces the danger of convic- 

tion because he does not know how to 

estabilash his innocence... .!' 
"igemalso Gideon v. Wainwright, 1963, 372 UsaS. 335, 
344-445, 83 S.Ct. 792, 9 L.Ed.2d 799; Douglas v 
People of the State of California, 1963, 372 U.S. 
paepmccecnce. Cleo LeBGa2agcl1. We maremin hearty 
agreement with these views. And we think that it 
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inevitably flows from them that, when a 

defendant has counsel, as Browder did, it 

is counsel's decision on a question such as 

ismnere involved that must contrel. Ccoursél 

ise oncmmanacer Ol the lawsuit; this is of the 

essence of the adversary system of which we are 

so proud. In the nature of things he must be, 

because he knows how to do the job and the 

defendant does not. That is why counsel must 

be there." (Emphasis added.) 
See also Wilson v. Gray, 345 F.2d 282, 289 (9th Cir. 1965); 
and White v. Hancock, 355 F.2d 262, 264 (lst Cir. 1966). 

cunelarty an Newson ve Peoplesoft thesStatevor 
Cabuaormmawemarto F.2d 873 (Sth Cir. 1965), it was’ held that 
counsel's decision, although made without prior consultation 
with the accused, to by-pass the contemporaneous-objection 
rule as part of trial strategy precluded the accused from 
asserting constitutional claims. The court then went on to 
say at page 81: 
"Does the fact that here there was prior 

consultation with the accused, and that he 

disagreed with counsel's strategy, make a 

legal difference? This question has not been 

before the Supreme Court. Our view is that 

the result should be the same. Our reasons 

are that only counsel is competent to make 

such a decision, that counsel must be the 
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manager of the law-suit, that if such deci- 
sions are to be made by the de fendantawsheudc 
likely to do himself more harm than good, and 
that a contrary rule would seriously impair 
the constitutional guaranty of the right to 
counsel. (See Rhay v. Browder, 9 Cir., 1965, 
342 F.2d 345). One of the surest ways for 
counsel to lose a law suit is to permit his 
client to run the trial. We think that few 
competent counsel would accept retainers, or 
appointment under the Criminal Justice Act of 
1964, to defend criminal cases, if they were 
tOnwnave TO consult the defendant, and follow 
his views, on every issue of trial strategy 
That might, often as a matter of hindsight, 
involve some claim of constitutional right." 


Appellant attempts to draw a distinction between 


decisions of strategy which occur during the trial, such as 


whether to object to the admission of evidence, and those 


decisions as to defense which occur prior to trial. He 


contends that all of the latter decisions are governed by 


the same rule of law which requires that a defendant 


personally enter his plea and that his counsel may not walve 


this right for him. However, for this Court to hold that 


defense counsel must consult with a defendant and secure his 


approval of the line of defense to be used in the case and, 


correspondingly, honor the defendant's ideas as to which 
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witnesses should be presented at the trial would wreak havoc 
Lpommnncmoracrely trial of defendants in criminal Cases. 

In the case of a guilty plea, the defendant has 
only two choices. He can either plead guilty or not guilty; 
and if he refuses to make either plea, the court will auto- 
matically enter a plea of not guilty. Cal. Pen. Code § 1024. 
However, in deciding on a defense, there are many possible 
defenses which may be utilized in a criminal case. As stated 
by the cases cited above, only a trained attorney is in a 
position to judge the legal effect and relative desirability 
of choosing among these defenses. Moreover, if it were neces- 
sary to wait for a defendant to choose among the alternatives, 
he might never make up his mind, thus delaying the trial on 
criminal charges indefinitely. Such a rule would also undoubt- 
edly open the door to post-trial complaints that a defendant 
had not been afforded proper information upon which to make 
an intelligent choice of defense and, therefore, had been 
deprived of his right in this regard; or that he had been 
unduly influenced by his attorney in making the choice. 

Several decisions have involved the choice by 
counsel of strategy as to matters which did not occur iin 
the heat of trial. In Hensley v. United States, 200 F 20 
605, 609 (D.C. Cir. 1960), it is held that the failure of 
trial counsel to consult with an accused regarding the 
waiver of jury trial and to call the accused's wife as a 
witness constituted tactical decisions in the trial of the 
case and did not amount to denial of effective assistance 
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of counsel to the accused. Similarly, People v. Watson, 
24h Cal.App.2d 89, 95, 52 Cal.Rptr. 821, 825 (1966), held 
that a defendant has no constitutional right to be personally 
consulted before the trial court accepts a withdrawal by 
defense counsel of a motion for mistrial. 
CONCLUSION 

It is respectfully submitted that the order of the 
District Court denying the petition for writ of habeas corpus 
should be affirmed. 
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